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November 24, 1996

BY HAND

Marian R. Brune, Esg.

Assistant Directyr Premerger Office
Federal Trade Commmission

£01 Pennsylvania Avenue, N W,
Washington, DC 20004

RE: -xercfse of Warrants 1o dcquire and -S}mres

Dear Ms. Bruna:

Per our telephone call last Friday, this letrer is to describe to you the circumstances
pertaining to dcquisitjun and resale of shares n-

which acquired the shares through the exercise of warrants, never intended to "held” more than

10% o the voting sceuritics :1q'fmem'ur,-'relatimlship ll)* iy
as a seller of services and an investor. Accordingly, it is our wvitw that no Hart-Scoft-Reding

filing is warranted, and we are seeking vour confirmation of our conclusions.

The circomstances o the ransaction are as Tollows:

On August 31, 1998 [JiilJFntered into an agreement wit pursuan 1o
which.ould make airline seat inventory available on the reb
site in exchange for a performance warrant that -muld be able to epnvert to
shares of -cm'nmnn stock

2. Pursuaniio a partial exervise of the warcant, on August 17, IQE}chu'u-ed and
iunediately resold 1.8 million shaves ofﬂ:ummon ook 1n 4 registercd
pudlic offering at 567 per share, Following the parial exercise of the warrant
held a warrane to acquire 16,802,288 shares of commen stock o SRR
exercise price of approximately $.83/share.

Under an amendment to the warrant agrecment dated November 12, 1954

could upt (or 2 cashless exereise, in retum taking fewer shares of common stock of
Ot that day it did se, exchanpiog the warrants for 16,525,834 shares

of conunoa steck. OQur understanding is that this amount represents approximarely

T
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10.4% of the equity of pricelinc.com. [t opted for the cashless exercise so that the
one-vear “hoeldieg period” of the stock, for purposes of Ruls {44 under the Securities
Actof 1933, would be deemed to have bopgun on August 31, 1998, the date of the
original warrant agreement.

intention tn acquuring the shares was to reseli them: as soon as it was legally
able o du s, To that o ad dizscussions begtnning on Sunday, November
14, 1999, with aunder and Vice Chaimman and/or

Chairman and Chiet Executive Ofticer o N> 5=/ them §i 25,000,000
wuorth o stock.

While the rransfer agent drafted tl ate certificates on Movember 12, 1999,
as selling agent fo did net pick up the shares unkil mid-day
N ay, Movember 13, 1999, On Monday evening an agreement ; was

reached pursuant o which ould sel shares val
F125,000,000 ¢ | his assignee o

WA

8. An apreement betwee as executid late on Tuesday,
November 16, 1999, The agreement provides for the sale of 2,083,767 shares of
ommon stock to it permits him to assign his rights to
purchase such shares t This sale wus made
possible when the managine woderwriter of| g August 17, 1999
registgred public offenng agrecd to releas tom a lockup with respect o this
stock, The consummation of the sale agreement reduce{lowneship interest,
as it stood at that firne. 1o 8.8%.

7. On Nowvember 17, 1949
agresment £o, among other things, (a permit
and certmn Iorﬂgn—based carriers to become participating carmiers 1

] to haw 15e its best efforts to cause the managing

undarwriter B releas'om a lockup with respect to 8.4 million shares of

common stock.

8. The lockup having been released, on Thursday, November 18, 1999,*
& irection, sold 1,225,000 shares o n the open market. This

broslg rent beneficial heldings (08 [Fe. [T the share: s obligated to
sell ta are included amnnﬁoldiﬂg-ola aldings at the
close of trading on November 18, 1999 were 9.4%.

etided theit August 31, 1994

Rased on the abmf:-aevcr intended to hold more than 10% of the outstanding
shares (1—. sInce 163 infention was immediately to sell below that level and it
reached an agrectnent in principle to do so prior 1o the opening of trading on Tuzsday, November
16, 1999. That agreement, pursnant to which SJEEJJIF will be acquiring $125,600,000 in
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mm shares, will be the subject of filings byﬂan-, a0 it wilk by
ully dischesed, Tnder these viteumstances, we do ndt behove That IE 18 necessary or appropriate
fo file a Llar-Scam-Radine Premarger Notification Farmm penaining to this transaction

providid 1hal

therwise mects the inveytmeni-only cxemptior,
Tt is our view thal

involverment with Hdﬂuh‘ met the investment-only
exemnplion 5 developed and parented online demad collection systerns that
enable consumers to name their own price for various goods and services. firsl-
service was 1ts demand colleetion system [or lersone srbine rickets, a5 the frsPadjor
airline to participate i istzibution channel. In that cuntext-gulialcd an
agreement wit thal ruquires-dpprovai of the addition of other airlines to
the service aod of the rowtings that other airlines may offer on the site. As stated above, this
approval recently has beeu granted.

Althoug].-mssesses significant contractual rights to contred what and how other
wirlings may participate in th

distribution chameL? airline Hoket
service is only one of many setvices that ofters. Even if that were not the casa, we

do not believe that the amy’s-length, contractoal relationship between
rises to the level of invalvement necessary to remov-mm the investmen—aniy exemption.

The Burean of Competition has stated that iFan acquiring person purchases votiny
seeurities wids the intzation of influencing the basic business decisions of the issuer. or with the
intention of partcipating in the management of the issuer, the exemption is unavatlable. ! The
1978 Statement of Basis and Purpose (SR enumerated six factoes that could be eansidered
inconsistent with the investiment-only purpose. Those factors are: (1) nominating a candidete for
the Board of Directors of the issuer; (2) propoesing corporate action requiring sharsholder
approval; (3) sodiciting proxies: (4} having a controlling shareholder, director, officer or
employea simultaneously serving as an officer of directar or the issuer; (3) being a competitor of

" the issuer; ar (8) doing any of the foregoing with respect to any entity directly or indiractly
cantrofiing the issuer.2

niractual relationship wi oes not fall within any of the above-
listed tactors. oes not have the power 10 NOMIMEAR 4 member of thogs oary

of Drirectors. [t has no Indent of proposing corporate aetion requiring share approval, and

the original contract by which acquired it contract rights did not requireq

sharehobder approval, It will not solicit proxies and no conroelling sharcholder, direclor, othecr,
or employee of 7ill simultaneously serve as an officer or dircctor 0_

Moreover, OCs NOT COTRpEte Wil 'mail)',-fs not do any of the
forepoing with respect to any emdity contralling

[

43 Fed. Rog 33,430, 33465 (1978),
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q of my oftice, on Monday, November 22, JY99, presente

sitarion to Patric arpe as a hypothetical where a large manufacturer, i retutn for helping a
small distribution oullet become viable. extractod cerrain contraciunal rights to retain exclusivity
or Lo conteol the participation of cormpetilers in that distribution outlet, if it chose o do so, Mz,
Sharpe stated that, under the deseription provided, he did not believe that the exercise of the
contractual rights would strip the acquiting petson of the investment-only exemption. We
belicve that this 5 the correct resule, First, as descrthed uhnve.-cquirad vating shares of

j Ath the inrent to sell them. Segond, none of the factors enumerarted in the SBP is
oresent. Third, ever in a broader sense, il oot be “inffuencing the basic business
decisions'™ o or uf “participating in the management”™ of the company.

Apart from exercising its rights under the contract it negntiare_nas no intention of
exercising any other rights'or additional influence as a conscquence of 1 acquisition of

tinyg securitics. Any cffecl xercise of its contractual rights may have on
busiriess is unrelated to the kind of “inflrence™ or “participation” prohibited by

the FTCI and is the restelt of precisely delineated contracival tcrms.ielatianship 24

is that of a supplier with nepotiated contractual rights over who may participate in

1 dislribulion channel, and sny commupications w[th” will be underisken only in
that capacity. The contractwal rights tha egotiated at arma 5 leagth are subject to the terms
and conditions written in the agreement between the two companies.

Any oher rzsult would afeetively prohikit most contracrual relationships hetween a pare
investor and a company, for the exerciss, and cven the existence, ol eorlrasiual tizhis necessarily
effects the decisions of managernent to a certaln degree, by imposing restizctions and obiigations
on what the company may do. Yet, many contractual relationships (such as licensing
agreements) are permitted under the exemption and allow the investor to claim that the purchase
of vating securities is “solely g the prrpose of investment.” That is the cass hers.

We would appreciate your czlling me at the sbove number at your earliest convenience to
let us know your views concerning the need for .-ili.ug. In light of the fact that, in
addition to the clroumstances discussed above, this transaction is of o competitive signi ficuncer,
it 1s our hope that you wili agree with us that o filing is warranted.

Thank you For your consideration.






